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M/s. Durham Spintex &Holdings Pvt Ltd Ahmedabad
za 3rahme rig€ al{ ft anfa fr f@rat al arft Raffa m a a
"ffcpffit-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

0

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfP:T~.1994 cBT tfRT 86 cfi 3RfT@ ~ cfiT ~ cfi i:rIB cBT ~~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

afQa @ha fl fl zca,n zca vi hara 3r4tu -uafeawr i1. 2o, q+c
g(Rua aqrrg, #enut Tl, 3I<Hill-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahrr.edabad - 380 016.

(ii) 3fl#rt +qr,f@raw ah fa#tu 3rfef4, 1994 cB7" 'c\RT 86 (1) cfi 3ic=IT@ ·3rcfu;r
~ Pl£1J..jlcJc{i, 1994 a fm 9 (1) cfi 3ic=IT@ fr!'cltfur tnr=f ~--tr- 5 B "'cTR ~ B cBI
u aif vi Ur er Ra am2gr a fa rat 8l mt{ st Ural ,Rei
ad#l Gnt a?u (si ga mfr uf st@) ail an i Rn en i rrznf@raw1 a zrzrfl
ft~ t crITT cfi "rJWffi ~f.wi fil?f ~ cfi •·lllll4lo cfi ~ xRr1« Ix cfi -;:rrr.r "it ~ ~cnrue u i ei ?aa #6t l=fi<T. Gl:f1'rf c#r -r.rM 3ITT "R1Tfm rzn uifn T; s lg z \R-lfr ctil'I
% cffi1 ~ '1000 /#ha a6Rt ztft ref hara a6 1=ri<f. Gl:f1'rf c#f T-ff1T 3ITT C1'Tfm Tf"ll1 uJ<1T;fl
ET; 5 al4 II 50 l Th "ITT at tu; sooo/- #h cf gt urei hara at T-ITTf. Gl:f1'rf (t'r
-r.rM 3-ITT "R1Tfm ,rm~~ so "Rffif m Uq unr ? ai a; 1o00o / - ~ it""\JJrl\ i511ft 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of lhe order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of ti1e
bench of nominated Public Sector Bank of the place where :he bench of Tribunal 1s situated.
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:: 2 ::
(iii) fcR:?r7:I 3l~ll,1994 ~ cTf<f 86 ·cJfr q-en3ii ga (2;) # aiafa sft ala
frrwrrcr~, 1994 * f.TTri:r 9 (21:!) * 3fa'lta- frrmffif tPTB a.l7 i 6l u w#fl vi Gr ml!l
arga,, -n sn yea (gr4t) a 3mag a #Ri (0IA)(a mfr >!ffr wfr) 3ITT .3JLR
3TTJq,, qrIq / 3q 3lg47 3I2ITT A2Iok *'1fm 3qr zyc, 3rflftq nzanf@raw at an4ar aa
a fer ha gg anrr (oIo) #l4ur atf
(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar;companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to
the Appellate Tribunal.

2. perigihf@era zrrzaeu zyca stf@/zm, 1e7s al gi i:ix rrqat-1 # sfafa ftfRa fag
31i q mer i er qf@rant a art ) uf u 6.so/- h mt nzueu zyca fez
WIT -g)-;:rr "ifrf6~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 197!5, as amended.

3. +tar gyea, snr z4ca vi ata snfl4hr urn[@rawr (arffafe) Parra6ft, 1os2 i fla
\!Cf 3RT xi"ti~cr l=jll@ cfiTff@a aw a frii 6t ajt ft ezna 3f(cpfqcr fcnm u!RIT t I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mm g/a,ctr 3eurz rcns viara 34tar 71f@raw (a#la) n 1f 34ai h marcii ai
hear 3uran 31f@1f27zrG, r&y9 Rt ar 34n # 3iaif far(iszn-2) 3f@)era 2&y(?cry& is
29) feciin: s€.e.2ey sitdr fa#tr 31f@1fr4a, &&y #r urr s ah3iar hara at aftarqa &, arr
ffnr 6r n1{ qa-fr srmrar 3rfaa, 6J"Qffi Rnz nr s 3iav 5a c$'I" -;j'[]of c1'TNl"~~UTII
atatzuv3f@ras rt

Mc4tar3Ire Qrcas udara h 3fc'lafi'f " Jlr,JT fmcrmr ll_Ffi" dl'~ QJITTr('f t-
(il <ttm 11 g'r h 3ia ffifa 'FffH

(ii) . ;a-cTcfc -;jfcfj"f cfTT ~ ~ ;rrc;r\7 ™'
(iii) trc=rtlc: ~d"!r f.l<f<lllcrc;fr m ~"lfJ-T 6 m 3itia 2r n#

¢ JlfJI' ~Qfc'f ~ f1.p irff 'UHT i!i lJlcf'tlfci ftrc-\)<r (~f. 2) 3l~fo=n:m, 2014 cf> 3-flu=a:f :Cf 9ft f<FR.j)·
3i'ctlcifl<r ~~cnrtr iiimm fcrcrm~ "f~f"Jfc'f 3r;,ff 'C!ci" 3rc!TN <ITT WL ;;:i~M 1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and S-ervice Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) s iaaf , zr 3rr&er h uf 3)If@rrhrar szi reen 3r2rar grn zn avs
fafea t at ;m'crr fcnlJ' aTr 2yeah 10% arru all srzhausfafflaa auzh
10% 0p1arruRt sr ans#r ?&t

4(1) In view of above, an appeal against this order shall lie before the Tribunal n~-:!Nf;;J
payment of 10% of the duty demanded where duty or duty and penalty are in disp
penalty, where penalty alone is in dispute.
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V2(ST)181/A4-11/2015-16

ORDER IN APPEAL

M/s. Durhan spintex & Holding (P) Ltd., 105/ Chinubhai Centers,

1st floor, Nehru Bridge corner, Ashram Road, Ahmedabad (hereinafter

referred to as 'appellants') have filed the present appeals on 22.01.2016

against the Order-in-Original number SD-02/Ref-165/DRM/2015-16 dated

06.11.2015 (hereinafter referred to as 'impugned orders') passed by the
Asst. Commissioner, Service Tax, Div-II, APM Mall, Ahmedabad (hereinafter

referred to as adjudicating authority');

2. The facts of the case, in brief, are holding Service Tax registration

number AAACD-3934-H ST001 and had filed refund claim of Rs. 40723/- on

03.12.2009 in terms of notification No. 41/2007-ST dated 06.10.2007 on
account of services received and utilized for export of goods/services for
quarter ending June 2009. Vide OIO SD-O2/Refund-12/2010 dated

30.04.2010 refund claim to the extent 40,445/- was rejected and sanctioned

0 the amount Rs. 278/- On appeal to Commissioner Appeal , impugned 010

was partially modified and sanctioned claim of Rs. 976/- vide OIA 429/2010

(STC)/MM/Commr (A)/Ahd dated 18.11.2010. Appellant filed appeal in
CESTATE who vide order No. A/10429/WZB/AHD/2013 dated 22.03.2013

remanded the case back as under-

"In Appellant's own case this bench, vide final order dated 03.08.2012

as reported at 2012 (28) STR 366(Tri- Ahmd) in an identical issue, for
the earlier period had reminded the matter back to adjudicating

authority to reconsider the issue afresh. I find in this case also, the

same order would be applicable and direction given would be

Q applicable . and the direction given in final order dated 03.08.2012
should be followed by the adjudicating authority while re-adjudicating

the issue afresh."

"Accordingly , the impugned order is set-aside , matter is remanded

back to the adjudicating authority to hear and dispose the appeal as

per final order dated 03.08.2012."

3. After affording personal hearing in the case and after considering the

evidences produced before adjudicating authority , impugned 010 was

tissued whereby Rs. 8450/- was sanctioned in respect of port service and "rs2:29
31,291/- was rejected on GTA (Rs, 10,276/-) and BAS (Rs.21,015/-). Beg5 $3
aggrieved appellant had filed this present appe2I. The main contention '5{c~\ t~
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appellant is that the lower authority has not disputed the service tax

payment and utilization of such services on export of goods hence, the
refund claim towards the service tax paid on the specified services could not
be denied as appellant have fulfilled the substantial conditions of the

notification. Appellant relied upon the following decisions-
(i) Suksha International Vs UOI.. .. [1998(39)ELT503(SC)]

(ii) UOI Vs. A. V. Narasumhalu [1983(13)ELT1534(SC)]
(iii) Formika India Vs. CCE [1995(77)ELT S00(SC)]

4. Personal hearing in the case was granted on 02.08. 2016. Shri D. K.

Singh, Advocate and Shri J. K. Bhatt, Advocate, on behalf of appellant

appeared before me and reiterated the grounds of appeal. They further

stated that invoice no. 31/2009-10 dated 07.05.2009 of Shree Nathjee Road
carrier contains LR No. 5862 and export invoice No. DSP/DYE/06/09-10 and

this invoice contain all the relevant details.

DISCUSSION AND FINDING

5. I have carefully gone through the facts of the case on records;
grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal hearing.

5.1. I find that adjudicating officer has issued two different OIO dated

14.10.2015 and 06.11.2015 in wake of remand proceeding of CESTATE order no.
A/10429/WZB/AHD/2013 dated 22.03.2013. Appellanz has stated that OIO dated
14.10.2015 has been cancelled. Appeal filed by the appellants in respect of OIO

dated 14.10.2015 is remanded back by separate OIA by me to original issuing
authority to take the proper action in view of fact that there are two OIO in same

matter.

6. I find that, the Refund claim has been rejected by the lower authority
on account GTA Services for Rs.10,276/- received from three service
provider on the ground that usage of service in export of goods can not be
corroborated as the details of export invoice , description of export goods
etc are not mentioned, service tax not shown separately in lorry receipt /

challans/ documents produced. I find that it stated that invoice of M/s Shree
Nathji Road carrier produced usages of service in export of goods can be co
related but no invoice copy is produced before me. Invoices/documents/
etc of other two GTA agency i.e. Darshan road lines and Moongipa ro
are also not produced.

O
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7. Regarding rejection of claim of Rs. 21,015/- on BAS I find that it is
l

rejected on ground that appellant"has neither mentioned the SB No., ARE-1
against the export invoices shown in calculation sheet. Moreover copies of

Bank remittance advices/ Debit Advice dated 20.06.09 and 29.06.10 do not
show reference of export invoice therefore bank remittance and export

invoice can not be correlated. Therefore claimant .has not fulfilled the

conditions of notification No. 41/2007- ST as amended by 17/2008/- ST.

8. I find that claim of GTA and BAS services is rejected on ground that in

spite giving relaxation of conditions of notification 41/2007 appellant could
not establish co-relating among documents to establish that said GTA and

BAS services are used in export of goods. No invoices/documents etc , even

sample invoices were produced before me to substantiate their claim that

service has been used in export of goods. Appellant might have used the

services in export as claimed by appellant in the ground of appeal but

without corroborating this fact through documents refund can not be

granted.

9. Board vide circular no. 106/9/2008-ST dtd. 11.12.2008 has clarified
that rule 4A of the Service Tax Rules, 1994 prescribes statutory

requirement. Compliance of this rule requires that the invoices/challans/bills
should. be complete in all respect. It is further clarified that refund claim
cannot be allowed on the basis of invoices not having complete details as ·

required verification cannot be carried out by the department on the basis of

incomplete invoices. Thus, in view of the Boards' circular dtd. 11.12.2008

where invoices are not proper as per Rule 4A of the Service Tax Rules or

where usage of service in export of goods is not is not co-related through
0 various document the refund claim cannot be sanctioned. Thus I find that

the refund has been rightly rejected.

10..In view of above, appeal filed by the appellant is rejected.

l.--
(UMA SHANKER)

COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

ATTEST~.ts
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,
M/s. Durhan spintex & Holding (P) Ltd.,

105/ Chinubhai Centers, 1floor,
Nehru Bridge corner, Ashram Road,

Ahmedabad

V2(ST)181/A-ll/2015-16

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, service tax, Ahmedabad
3) The Additional Commissioner, C.Ex, Ahmedabad
4) The Dy./Asst. Commissioner, Service tax, Div-II, APM Mall, Ahmedabad.

5) The Asst. Commissioner(System), Service tax. Hq, Ahmedabad.

6) Guard File .
:

P.A. File.


