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Arising out of Order-in-Original No SD—02'/REF-165/DRM/2015-16 Dated 06.11.2015
Issued by Asstt. Commr., STC, Div-l, Service Tax, Ahmédabad

51 arfierat &1 A Ug uar_Name & Address of The Appellants

M/s. Durham Spintex &Holdings Pvt Ltd Ahmedabad ,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the abpropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where “he bench of Tribunal 1s situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be arcompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central ‘Excise & Service Tax (0O10) to apply to

the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-| in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an -
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0 amount determined under Section 11 D;
" (i) = -amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014,
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4(1) In view of above, ani appeal against this order shall lie before the Tribunal/

payment of 10% of the duty demanded where duty or duty and penalty are in dispu
penalty, where penalty alone is in dispute. ‘
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ORDER IN APPEAL

5.
i

M/s. Durhan spintex & Holdmg (P) Ltd., 105/ Chinubhai Centers, .
15t floor, Nehru Bridge corner, Ashram Road, Ahmedabad (hereinafter
referred to as ‘appellants’) have filed the present appeals on 22.01.2016
against the Order-in-Original number SD-02/Ref-165/DRM/2015-16 dated
06.11.2015 (hereinafter referred to as ‘impugned orders’) passed by the
Asst. Commissioner, Service Tax, Div-II, APM Mall, Ahmedabad (hereinafter

referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are holding Service Tax registration
number AAACD-3934-H ST001 and had filed refund claim of Rs. 40723/- on
03.12.2009 in terms of notification No. 41/2007-ST dated 06.10.2007 on
account of services received and utilized for export of goods/services for
quarter ending June 2009. Vide OIO SD-02/Refund-12/2010 dated
30.04.2010 refund claim to the extent 40,445/- was rejected and sanctioned
the amount Rs. 278/- On appeal to Commissioner Appeal , impugned OIO
was partially modified and sanctioned claim of Rs. 976/~ vide OIA 429/2010
(STC)/MM/Commr  (A)/Ahd dated 18.11.2010. Appellant filed appeal in
CESTATE who vide order No. A/10429/WZB/AHD/2013 dated 22.03.2013

remanded the case back as under-

“In Appellant’s own case this bench, vide final order dated 03.08.2012
as reported at 2012 (28) STR 366(Tri- Ahmd) in an identical issue, for
the earlier period had reminded the matter back to adjudicating
‘authority to reconsider the issue afresh. I find in this case also, the
'same order would be applicable and direction given would be
applicable .and the direction given in final order dated 03.08.2012
should be followed by the adjudicating authority while re-adjudicating

‘the issue afresh.”

“Accordingly , the impugned order is set-aside , matter is remanded
back to the adjudicating authority to hear and dispose the appeal as
per final order dated 03.08.2012."

3. After affording personal hearing in the case and after considering the

evidences produced before adjudicating authority , impugned OIO was

issued whereby Rs. 8450/- was sanctioned in respect of port service and Rs.‘@\
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appellant is that the lower authority has not disputed the service tax
payment and utilization of such services on export of goods hence, the
refund claim towards the service tax paid on the specified services could not
be denied as appellant have fulfilled the substantial conditions of the

notification. Appellant relied upon the following decisions-

(i) Suksha International Vs UOL.... [1998(39)ELT503(SC)]
(ii) UOI Vs. A. V. Nara;umhalu ....... [1983(13)ELT1534(SC)]
(iii) Formika India Vs. CCE................. [1995(77)ELT 500(SC)]

4, Personal hearing in the case was granted on 02.08. 2016. Shri D. K.
Singh, Advocate and Shri J. K. Bhatt, Advocate, on behalf of appellant
appeared before me and reiterated the grounds of appeal. They further
stated that invoice no. 31/2009-10 dated 07.05.2009 of Shree Nathjee Road
carrier contains LR No. 5862 and export invoice No. DSP/DYE/06/09-10 and

this invoice contain all the relevant details.

DISCUSSION AND FINDING

5. 1 have carefully gone through the facts of the case on records;
grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal hearing.

51 . I find that adjudicating officer has issued two different OIO dated
14,10.2015 and 06.11.2015 in wake of remand proceeding of CESTATE order no.
A/10429/WZB/AHD/2013 dated 22.03.2013. Appellan: has stated that OIO dated
14.10.2015 has been cancelled. Appeal filed by the appellants in respect of OIO
dated 14.10.2015 is remanded back by separate OIA by me to original issuing
authority to take the proper action in view of fact that there are two OIO in same

matter,

6. I find that, the Refund claim has been rejected by the lower authority
on account GTA Services for Rs.10,276/- recsived from three service
provider on the ground that usage of service in export of goods can not be
" corroborated as the details of export invoice , description of export goods
etc are not mentioned, service tax not shown separately in lorry receipt /
challans/ documents produced. I find that it stated that invoice of M/s Shree

Nathji Road carrier produced usages of service in export of goods can be co-

are also not produced.

ity Capr0
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7. Regarding rejection of c|a1m of Rs. 21,015/- on BAS I find that it is
rejected on ground that appellant ‘has neither mertloned the SB No., ARE-1
against the export invoices shown in calculation sheet. Moreover copies of
Bank remittance advices/ Debit Advice dated 20.06.09 and 29.06.10 do not
show reference of export invoice therefore bank remittance and export
invoice can not be correlated. Therefore claimant has not fulfilled the
conditions of notification No. 41/2007- ST as amended by 17/2008/- ST.

8. I find that claim of GTA and BAS services is rejected on ground that in
spite giving relaxation of conditions of notification 41/2007 appellant could
not establish co-relating among documents to establish that said GTA and
BAS services are used in export of goods. No invoices/documents etc , even
sampl;e invoices were produced before me to substantiate their claim that
service has been used in export of goods. Appellant might have used the
services in export as claimed by appellant in the ground of appeal but
7 @ without corroborating this fact through documents refund can not be

granted.

9. _Board vide circular no. 106/9/2008-ST dtd. 11.12.2008 has clarified
that l_'ule 4A of the Service Tax Rules, 1994 prescribes statutory
requirement. Compliance of this rule requires that the invoices/challans/bills
should be complete in all respect. 1t is further clarified that refund claim
canno{ﬁ be allowed on the basis of invoices not having complete details as -
required verification cannot be carried out by the department on the basis of
incomplete invoices. Thus, in view of the Boards’ circular dtd. 11.12.2008
where invoices are not proper as per Rule 4A of the Servnce Tax Rules or
where usage of service in export of goods is not is not co-related through
@ various document the refund claim cannot be sanctioned. Thus I find that

the refund has been rightly rejected.
10. _In view of above, appeal filed by the appellant is rejected.
(UMA SHANKER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

A'ITESTEQE}_’

(R.R. PATEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Durhan spintex & Holding (P) Ltd.,
105/ Chinubhai Centers, 1% floor,
Nehru Bridge corner, Ashram Road,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, C.EX, Ahmedabad

4) The Dy./Asst. Commissioner, Service tax, Div-II, APM Mall, Ahmedabad.
5) The Asst. Commissioner(System), Service tax. Hq, Ahmedabad.

6) Guard File.

P.A. File.




